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Monitoring and Evaluation: An Overview

Jennifer Shack

Monitoring and evaluation are two
different processes used to manage and
improve ADR programs. They should be
consideredanintegral partofacourt ADR
program, and not be thought of as tasks
to be handled if there is time for them or
to be tacked on once the program is fully
in place. No matter what the reason for
startingacourt ADR program or the goals
for that program, if a court refers cases to
ADR through a structured procedure, it
has an inherent responsibility to ensure
the quality of service to litigants and
to manage that program well. While a
case is in the mediation program, all the
responsibilities and duties of the justice
system to litigants continue.

Monitoring v Evaluation

Monitoring is an ongoing process to keep
tabs on how a program is performing.
Monitoring does not look at whether the
program is achieving its goals, but rather
whether the program is showing any signs
of problems. Because it is ongoing, it can
be used to compare program functioning
from year to year. An analogy is someone
with hypertension monitoring their blood
pressure so that the doctor can decide at
their next visit whether any changes need
to be made to their medication. In this
case, data is collected about the program
and checked regulatly to make sure
there are no problems that need to be
addressed. Still, monitoring is much more
than tracking the number of mediations
and the settlement rate. It is tracking
other factors such as the satisfaction of
participants.

Monitoring can provide valuable data
about the program — how many cases
were referred to ADR? Who was doing
the referring? What was the outcome of
those referrals? — that give information
about the scope of the services being
provided and a sense of the success of the
program. In short, it provides a quality
control mechanism for a program that is
under the aegis of the court. It also can
give early warnings that a program may
be going off track. For example, if the
percent of cases that settle in mediation
declines sharply, it may indicate that
something is off balance and the reason
should be investigated. In addition
to providing data about the current
functioning of the program, monitoring
information also can provide some of the
data for evaluations that are conducted
on the program.

Evaluation is more like a physical. It takes
data about a program from a specified
period of time to get an overall sense of
how well the program is working. More
factors are taken into consideration
than in monitoring, and determining
progress toward goals may be the key
rationale for conducting the evaluation.
Evaluation therefore provides more in-
depth information than monitoring
does. Through evaluation, a court can
determine if the program’s goals are being
met, whether it is providing a unique and
valuable service, whether certain aspects
of the program should be modified to
increase its efficiency and effectiveness,
and whether litigants are getting a high
quality of justice.
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SUMMARY

Monitoring and Evaluation are essential
elements of any court ADR program. This
guide is an initial tool for courts to begin
thinking about how to undertake these
tasks. Resources for further reading are
interspersed throughout.

MONITORING

A monitoring system should be a part of
the court ADR program design and be put
in place when the program is established.
However, should a program have already
been started, the monitoring system
could be created at any time during the
life of the program. In deciding what to
monitor, program stakeholders, such as
those who refer cases to the program,
program administrators, lawyers whose
cases could be referred to the program,
and policy-makers, should be consulted
to find out what factors of the program
make it valuable to them and what
information they could use if they would
need to modify the program or justify it
to others. Two main questions need to be
answered before putting the system into
place: what will be monitored and how
will that monitoring be done?

What to Monitor?

Since monitoring is about tracking
the activity of a program as well as its
quality, the program stakeholders should
consider what they know about those two
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things: what they need to know about the
program toknow whetheritisfunctioning
well and what they need to know about
activity in the program in order to know
if the resources are appropriately utilized
or to make necessary reports to the
judiciary or elsewhere. The items to be
monitored should then represent those
issues. For example, the state ADR office
may require information about how
many cases are mediated in a year and
how often those cases settled. To know
if the program is functioning well, it is
helpful to look at factors such as how
long it takes for a case to be mediated
once it’s referred, or if parties consistently
give poor marks to particular mediators.
This provides feedback on whether cases
are getting through the process quickly
enough and whether any mediators need
further training or observation.

Below is a list of factors a program might
want to track. Programs, of course have
individual designs and needs that may
point to other factors being tracked. For
example, in a family group conferencing
program for juvenile cases, the number
of cases reaching agreement may not be
relevant; instead, the program may want
to track the number of juveniles who
complete the contract agreed to at the
conference.
= Number of cases referred. This
provides information on how often
ADR is turned to for the resolution of
cases, as well as providing a baseline
for the question of the effectiveness of
referral by providinga ratio of referrals
as compared to ADR completions.
This data can be tracked through the
entry of the order of referral to ADR.
* Number of cases going through the
ADR process. This is the raw data for
the use of the program. From this,
further information can be elucidated,

such as percent of cases using the
program, the cost per case, and so
on. This data can be tracked through
reports filed by the neutrals after the
ADR process has been completed — or
after the process has been terminated
in some other way (such as a party not
appearing).

* Qutcome of cases going through
ADR. In mediation, settlement rates
are an indicator of the amount of
time and money being saved by the
court through referral to mediation.
In non-binding arbitration, rejections
of award and trial rates provide the
same type of information. This data
can be tracked though reports filed
by the mediators, by the motions filed
by the parties, or by the entry of court
activity.

» Typeof cases orissues going through
ADR. Much can be learned from
knowing what cases are going through
ADR. Keeping tabs on this through
data supplied in orders of referral or
by neutral reports can show which
cases are more appropriate, more
likely to settle or to simplify the case,
and more likely to lead to satisfaction
of the parties.

= Who the neutrals are who are
ADR

hearings. Again, this provides raw

conducting  the sessions/
data. Are mediations being done by
a select few or by a wide number of
mediators? Are their backgrounds
or other factors similar? Are the
awards of arbitrators with particular
backgrounds being rejected less than
others?

* Who's doing the referring and what
is the result of those referrals. This
provides raw data to show which
judges are referring cases and how
effectively they are doing so. The data
can show that everything is running

smoothly. On the other hand, it could
show that the judges would benefit
from additional education on the
ADR process.

= Reasons cases referred do not end
up going through the process. This
provides an ongoing picture of the
effectiveness of the referral system.
Is referral leading nowhere? Are
cases settling before reaching ADR?
Are cases being referred that are
inappropriate, such as referring an
impaired party to mediation? This
information can be collected from the
neutral reports or other forms.

= How well specific neutrals are
doing. Monitoring the neutrals is
essential to the quality of the program.
One method for doing so is through
participant evaluations. At least
one study has shown that attorney
assessment of mediator performance
has accurately reflected the mediators’

skill levels.

In addition, courts may want to consider
monitoring:
= Amount of time the ADR process
is taking. If the parties are paying
for mediation, this can give some
information about the amount of
resources they are spending on
mediation. If staff mediators are
conducting the mediation, this
information can provide the courts
with staff  oversight/budgeting
information,
= Participant perception of their
experience with ADR. It is the court’s
responsibility to ensure that its clients
are receiving the best possible service.
This can be done through a periodic
evaluation of the ADR program (see
below), or it can be done on an ongoing
basis. It is recommended that the
latter be done in order to see trends
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in the responses. However, snapshots
at specified time intervals could also
work well.

* Percent of cases by type being
resolved

* Issues being mediated and resolved

How Will Monitoring Be Done?

One of the most difficult issues facing
programs in monitoring is maintaining
the system over months and years. This
is particularly true when program or
court staff is stretched thin by a variety
of responsibilities. When setting up the
monitoring system, a number of logistics
should be worked out prior to starting
the monitoring process.

Who will be in charge of the monitoring?
Whose job is it to make sure that all
the monitoring procedures are being
followed and that reports are being
generated and distributed? Without
someone who is on top of this and who is
able to enforce or get enforcement of the
monitoring procedures, it is very likely
that the monitoring process will fall by
the wayside, the necessary forms will not
be returned, the data will not be entered,
and the reports on the program will not
be generated.

What is the best way to gather the data?
Who will need to fill out forms about
the ADR process and what will be on
the forms? Will the clerk’s office gather
all the data for the evaluation or is there
an ADR office that will collect it? Or do
the two offices need to coordinate data
collection? The data gathering methods
should emphasize efficiency as well as
effectiveness — that is, what the easiest
way is to get this information and how
reliable and complete it will be.

What will the process be to ensure all
forms are returned by mediators and/or

attorneys? The most common problem
faced by programs or courts in collecting
datais in gathering forms from mediators
and participants. When comingup witha
process for this, an effort should be made
to come up with a process to increase
the likelihood of forms being returned.
Some courts place all responsibility for
forms in the hands of the mediators.
Others impose sanctions on those who
do not comply, while others follow-up
with mediators and attorneys to increase
the return rate.

How will the data be tracked?

Will a database be created, or a
spreadsheet? If so, is there someone on
staff who can do this? Will funding be
necessary to pay someone to create the
selected form of data input? The answer
to these questions could influence what
information will be gathered.

Who will enter the data and create reports?
Monitoring does present the need for
significant staff time to enter the data
into a computer and to create periodic
reports. Strategizing for this is essential
when deciding how and what to monitor.

Who will receive the monitoring reports?
Knowing this will help to determine
the data that will be collected and how
the report will be written. If the judges
are going to receive the reports, what
information should they receive? What
information will administrators need?

Use the Monitoring Information

If a monitoring system is going to be
put in place, and if effort is put into
tracking the program, the results of the
monitoring must be used. To gather
data and then store it in a drawer is a
waste of resources. So, be sure to create
that database or spreadsheet, spend the

time to enter the data into it, and write
and distribute that report regarding the
state of the program at regular intervals.
Then informed decisions can be made to
improve, expand, or otherwise change
the program so that those who use it get
the highest quality services possible.

The frequency of reports depends upon
the size of the program and who is
receiving the report. A program that
sees a lot of cases would want to report
out at shorter intervals than one that
sees relatively few. For instance, a large
program may report to the presiding and
chief judges on a monthly basis, while
a small program may not have enough
cases to report so frequently, doing so on
a quarterly basis instead. Reports may go
quarterly or annually to stakeholders and
the committee in charge of the program.

Accountability also calls for providing
program monitoring reports to the public.
This can be done through the court’s
web site or the local bar newspaper, for
example.
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EVALUATION

Evaluation provides an in-depth analysis
of the strengths and weaknesses of a
program, its capacity to achieve the goals
assigned to it, and its impact on those
who use it. Evaluation may be done
on the process the program follows,
the outcomes of the program, and its
extended impact.

EVALUATION PLAN

The evaluation plan contains the why,
what and how of the evaluation itself, It
hinges on the goal (the why), which will
dictate much of what to evaluate and how
to do it. The goal leads to the question of
what will be evaluated. The two together
— the goal and what will be evaluated -
lead to the question of how the evaluation
will be carried out.

Initial considerations

Who Should Be Involved in Deciding
What to Evaluate and How to Do It?
Many people have knowledge that would
be helpful in planning evaluation systems,
as well as specific interests in the services
thataredelivered. Forthisreason,itmakes
most sense to involve representatives from
a number of stakeholders in the decision-
making process.

Staft — If the program is already in place,
administrative staff and staff mediators
have expertise about the program that
can contribute to the evaluation design.
Getting their input on evaluation will
also help to get their cooperation with
the evaluation. If the program is in the
design stage, getting input from court
staff will help to design the evaluation in
a way that is more likely to make it flow
smoothly with existing court systems and

with the new court ADR system. Another
benefit to staff input is that the process of
deciding what to evaluate may get them
thinking about the program in a different
way. When evaluation procedures are
routinized and understood by the staff,
evaluation will have more impact.

Policymakers/decision-makers - It
is best to get their input on what is
important to them. If the findings and
recommendations from the evaluation
do not touch upon what they find to be
important, they will not be inclined to use
the findings and recommendations from
the evaluation to improve the program or
to garner additional support for it.

Users of the program, especially lawyers if
theyparticipate— Theyalsohavetheirown
perspective on what the program should
do. Findings and recommendations from
the evaluation should take into account
what is important to them because they
are the ones who will be most affected by
any changes to the program.

Those who will be cooperating with/
assisting the evaluation — If there are
people outside the program who will
be involved to any great degree in the
evaluation, such as court clerks, they
should be included in the evaluation
design process because 1) they know what
the challenges are to getting the data and
2) they need to buy into the process if
they are going to be asked to add to their
work load.

Including so many interested groups
does have its drawbacks, particularly that
so many ideas of what is important will
make evaluating the program complex,
thus requiring too much time and expense
to be feasible. Gaining consensus on
what should be included in an evaluation

system will be one of the bigger challenges
of the development process.

What are the constraints on the evaluation?

Knowing what constraints exist in doing
the evaluation will help to determine
what is possible, and most likely will
maintain focus on the most important
issues. It will also affect the questions
asked, the sample size and other aspects

of design.
Money and Time
The two greatest constraints on

evaluation design are money and time.
Most courts have limited resources to
spend on evaluating their programs. This
limits the complexity and extent of any
evaluation. Time is not just the amount
of time that staff may be required to
spend on the evaluation, but timeliness
as well. It is much better to do a limited
evaluation and communicate findings
and recommendations when they are
still timely enough to be useful than to
have a large, complex evaluation that
is published too late to be of any use.
However, if the evaluation needs to be
more long-term, interim reports can be

provided.

Staff

No matter who does the evaluation,
some staff time will be needed to conduct
it, whether for gathering data, entering
data, being on hand to explain processes,
etc. If the program is, like many, stretched
in terms of staff time, how and what
the staff will be doing in support of the
evaluation is an important question to
answer before deciding how to proceed
with the evaluation.

Another staff issue is staff capability. Is

staff capable of conducting an evaluation
without outside help? If staff is not
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capable, the evaluation plan will need to
take this into account by simplifying the
evaluation, by working with an outside
evaluator, or by incorporating a staff
training component in which the staff
learn how to conduct a competent, high-
quality evaluation.

Data

Some evaluation questions might require
data that is either difficult or impossible
to gather. This is particularly true if
the question requires baseline data for
comparative purposes. Baseline data is
case data from before the start of the
mediation program, such as how long it
was taking cases to get to resolution, how
many motions were being filed per case,
the outcomes of cases, and so on.

Political
Therearetimesinwhichcertainevaluation
questions, or the findings from them,
may invite a backlash or conflict from
various factions. Understanding what
these could be ahead of time will help to
approach such questions sensitively.

All of these constraints have an effect
on the evaluation goals, design and
process. Decision—making

regarding
the evaluation should take existing
For

example, the overarching evaluation

constraints into consideration.
questions will require certain data. Each
of the above constraints may make it
unfeasible to collect the data to answer
those questions, which will then lead to
changing or eliminating the evaluation
questions. In turn, that will lead back to
the question of how to accomplish the

goals of the evaluation.

Evaluation Goals
The evaluation goal is always the first

consideration in evaluation. Without

knowing what the goal of the evaluation
is, the evaluation will lack focus and
meaning. Focus is particularly important
when a program or court has few
resources at hand. The following are
some examples. More than one may be
appropriate for a particular evaluation.

Assess whether program goals are being
met

Ideally, a program is created with a set
of goals it should accomplish, such as
reducing recidivism for juvenile cases, or
reducing court backlog. The court cannot
know if the goals are being met without
conducting an evaluation.

Find out if the program is functioning as
it is meant to function

This is about the process more than
the outcomes from the program. Are
the policies and the procedures for the
program being followed? For example,
if the rules say that mediation is to take
place within 60 days so that mediation
does not end up lengthening time to case
closure, is this happening? If not, the
next question would be, why not? This is
helpful in two ways: 1) to find out if any
policies or procedures need modification,
and 2) to give insight into the findings
about whether goals are being achieved
or why certain outcomes are less positive

than they could be.

Find out if there are any areas that need
improvement

This important goal seeks to correct
problems with the programs that affect
their effectiveness and efliciency. Say,
for example, that survey responses show
that a large percentage of participants
feel they are being coerced in mediation.
Given that one of the pillars on which
mediation is built is self-determination,
this should raise a red flag that needs to

be addressed.

Provide data to funders (including
legislatures and supreme courts) about
how well the program is serving its
clients.

Funders want to know if their money
is being well spent. They want to know
that the program they are funding is
functioning well and is doing what it
purports to do. For this reason, funders
often require some form of evaluation
of the program when they grant money.
Similarly, programs would do well to
prove to all stakeholders that the program
effectively addresses a need or enhances
the services that are provided.

Help in decision-making regarding the
program or others — expand program,

end

program, change parameters of program

add new programs elsewhere,

(moving from voluntary to mandatory,
start charging for services, etc.)

Even when a program is running well,
there may be concerns that the amount
of money being spent is not worth it.
An evaluation outlining all the benefits
the program will help deal with these
concerns. It should be very clear,
however, that an evaluation should not
be conducted simply to prove a positive.
Evaluations should be done objectively,
with full openness to any results, good
or bad, that may be found. If not done
objectively, the evaluation results will be
seen as suspect.

Increase understanding of some aspect of
mediation on a more global level

This is the least likely reason to conduct
an evaluation; however, there may be a
specific question about the effectiveness
of mediation in a given setting or a
particular impact of mediation on
participants, the court, or the community

5 {43



RSI

RESOLUTION SYSTEMS INSTITUTE

5

that has not been explored previously.
Examining such items could serve to help
other courts and other programs as well
as the one being evaluated.

Use Goals to determine what the evaluation
will focus on

The goals of the evaluation essentially
dictate the general focus of the evaluation.
Depending on the goals, the overall focus
will be on goal achievement, process,
program outcomes, or a combination of
the three. Below, the three most likely
evaluation goals are connected with the
appropriate focus.

Goal: Determine if program goals are
being achieved.

If the goal of the evaluation is to
determine whether program goals are
being met, then, naturally, the focus
should be on goal achievement. Such
an evaluation should examine not only
the progress toward the program’s goals,
but also the possible reasons those goals
are not being met. These reasons may be
procedural (e.g, mediation not taking
place within the specified time frame),
material (e.g., not enough funding to
pay enough mediators), or conceptual
(e.g, the goals are impracticable or
unattainable).

A goal-based evaluation can lead to
a pat on the back, a tweaking of the
program, or a complete rethinking of
the rationale for the program. It can
lead to fundamental questions about
the goals of the program. Since it looks
at goal achievement, it is best done after
the program has had time to mature and
to achieve those goals.

Goal: Improve program functioning or
see if the program is working as planned.
These evaluation goals point to a focus on

process. This type of evaluation examines
the process of getting cases to and
through mediation, as well as the quality
of the mediation, whether it is working
as planned, and why it isn't working as
planned. It is often overlooked in favor
of examining outcomes, but it is essential
for program improvement. It can also
help to explain the results of goal-based
and outcome evaluation.

that focus
ask questions about exactly how the

Evaluations on process
program’s services are provided. A process
evaluation may be done in the beginning
of the program when procedures have
first been put into place and/or after the
program has been in place for awhile and
either through practice or purposeful
changes, the process has been modified
to a great extent.

Goal: Provide data to funders or help in
decision-making regarding the program.
These evaluation goals are best suited
to a focus on outcomes. Qutcome
evaluation looks at the benefits that the
program provides. In ADR, this may be
settlement, sense of procedural justice
for those who participate, cost savings, or
reduced conflict between parents, among

others.

Goal-based and outcome evaluation may
overlap if the goals are particular levels
of a desired outcome. For example, a
goal for the program may be to reduce
recidivism by 10%. Reduced recidivism is
a benefit of the program as well as a goal.
Process evaluation may also overlap if it
is necessary to discover why particular
goals are not being met.

For further discussion on
of evaluation,

types
see Basic Guide to

Program  Evaluation at http://www.

managementhelp.org/evaluatn/fnl_eval.
htm.

Use evaluation goals to determine evaluation
questions

The next critical step is to frame the
questions that are to be answered
through the evaluation. In this context,
“evaluation questions” does not refer
to specific questions that appear on
evaluation forms. They instead articulate
the goals of the evaluation. For example,
if a goal is to reduce judicial workload,
the associated question may be, “What is
the average number of motions heard per
mediated case as compared to cases not
mediated?”

These questions should be assessed in
terms of their relevance to the program,
the stakeholders, and the goals of the
evaluation. As the questions are being
constructed, think about the following:
*  What are the goals of the
evaluation? What questions need to
be asked in order to meet those goals?
. What information is needed by
those who will use the evaluation?
= What will be

useful to other stakeholders, such as

information
participants and mediators?

As noted above, stakeholders should be
a part of the process of developing these
questions.

Use evaluation questions to determine
evaluation methods

Once it is clear what questions are to be
answered through the evaluation, the
next question is what methods will be
used to answer these questions. Methods
interviews,

include  questionnaires,

observations, and collection of case
data, among others. If, for example,

one of the evaluation questions is
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whether the mediators are being neutral,
several methods are possible, including
participant  questionnaires assessing

in-depth

interviews of the participants, direct

mediator neutrality, more
observation of mediations, and video of
mediations. Each has its strength and

weaknesses.

When deciding what methods to use,
think about the constraints that were
identified earlier. Some methods are
much more time consuming than others.
Interviews and observations take a lot of
time at all stages of the evaluation: data
collection, data entry, and analysis.

Chapter Six in Taking Stock: A Practical
Guide to Evaluating Your Own Programs
provides a good overview of the possible
evaluation methods.

Decide who will do the evaluation
There are three possibilities of who

the staff

may undertake the entire evaluation,

will conduct evaluation:
staff may work under the supervision
of an independent evaluator, or an
independent evaluator may conduct
the evaluation on behalf of the court.
Time and money constraints have a
large effect on the decision of who does
the evaluation. If staff is stretched thin,
they may have no time to conduct an
evaluation. Additionally, they may not
feel competent to tackle one. On the
other hand, if the court has no money
to pay for an outside consultant, it may
be incumbent on the staff to conduct
the evaluation. With some creativity,
however, the court may be able to deal
with these
Contracting with a graduate student or

conﬂicting constraints.
receiving funding through grants may
offset the cost of a consultant. Moving
around staff responsibilities may help to

free up staff time. Training may increase
staff competency.

Outside consultant

Hiring an outside consultant has two
benefits: expertise in evaluation and
objectivity. Both of these will give greater
credibility to the evaluation and its
findings. Expertise in evaluation design
and statistical analysis help to ensure
that the findings from the evaluation
truly reflect the state of the program.
The fact that the evaluation is conducted
by an independent evaluator helps to
ensure that the findings are not biased.
However, evaluators have varying degrees
of capability. Selecting the right one
is important. Consider the evaluator’s
past work, particularly whether she has
had prior experience evaluating ADR
programs, or demonstration of an
understanding of such programs. Also
consider the evaluator’s reputation and

background.

Once an evaluator is chosen, she should
be up front as to what is possible based
upon the constraints identified, as well
as any weaknesses the evaluation may
have based upon those constraints.
The evaluator should
communication with the court,

also maintain
and
discuss any problems with the evaluation
as they arise. Also be aware that evaluator
ethics require that the evaluator not bend
the findings to fit a particular agenda or
to show the program in a different light.

The W.K. Kellogg Foundation’s
Evaluation Toolkit has a chapter devoted
to the topic of hiring and managing an

evaluator.

Court staff
Despite what was stated above, self-
conducted evaluations should not be

ruled outasnecessarilylacking credibility.
If the evaluation is done with proper
methods, documentation of results, and
sound analysis, the evaluation can be
considered to be credible. The strengths
that self-conducted evaluations bring are
an in-depth knowledge of the program,
the court, and the constraints that exist.
If staff is going to conduct the evaluation,
they should have a good foundation in
evaluation design, methods, and analysis,
and a solid understanding of basic
statistics. If the evaluation is comparative
or involves complex groupings, the use of
statistical software is a must, The most

common are SPSS and SAS.

Taking Stock: A Practical Guide to
Evaluating Your Own Programs is a nice
place to start learning more in depth
about how to conduct an evaluation.

Evaluation design

A number of questions arise in relation to
the design of the evaluation. Theseinclude
length of the evaluation period, which
cases will be included in the evaluation,
whether the study is comparative or not,
and how they will be compared. This

section will touch briefly upon each.

Length of evaluation period

The time during which data is collected
should be as short as possible in order to
place the smallest burden as possible on
the court and to provide timely results.
However, it needs to be long enough to
get the data necessary for analysis. For
programs that have few cases going to
mediation, the evaluation period will
necessarily be longer than for programs
with many cases. Comparative designs
or those examining differences between
particular cases will require more data
and thus more time than' simpler
designs.
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